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NOTE TO THE READER

This Handbook for Legislation on Violence against Women
(‘the Handbook’) was initially prepared by the Department of
Economic and Social Affairs/Division for the Advancement of
Women (DESA/DAW) and intended to assist States and other
stakeholders to enhance existing, or develop new laws to
protect women. The Division for the Advancement of Women
has since been integrated into the United Nations Entity for
Gender Equality and Empowerment of Women (UN Women)
and as such, this and all future reproductions of the Handbook
will be printed under the auspice of UN Women.

As stated in the original publication, the recommendations
provided in the Handbook serve as a useful tool in supporting
efforts to provide justice, support, protection and remedies
to victims and to hold perpetrators accountable. We are
encouraged by the popularity of the Handbook and the positive

feedback received on its utility. Whilst there has been significant
progress in the development and adoption of legislation to
protect women, there are still too many critical gaps in various
legal frameworks around the world. UN Women acknowledges
the many international experts and colleagues from various UN
agencies who contributed to the development of the Handbook.
We hope that it remains an important tool for Governments
and policymakers in their efforts to end impunity for violence
against women and ensure the ongoing protection of, and
support for, women everywhere.

Saraswathi Menon

Director, Policy Division

United Nations Entity for Gender Equality
and Empowerment of Women (UN Women)
August 2012
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INTRODUCTION

Comprehensive legislation is fundamental for an effective and
coordinated response to violence against women. States have
clear obligations under international law to enact, implement
and monitor legislation addressing all forms of violence against
women. Over the past two decades, many States have adopted
or revised legislation on violence against women.* However,
significant gaps remain.? Many States still do not have in place
legislative provisions that specifically address violence against
women and, even where legislation exists, it is often limited in
scope and coverage, or is not enforced.

The adoption and enforcement of national laws to address
and punish all forms of violence against women and girls, in
line with international human rights standards, is one of the
five key outcomes which the Secretary-General’s campaign
“UNITE to End Violence against Women” aims to achieve in
all countries by 2015.2 This Handbook intends to provide all
stakeholders with detailed guidance to support the adop-
tion and effective implementation of legislation which pre-
vents violence against women, punishes perpetrators, and
ensures the rights of survivors everywhere. It is specifically
hoped that the Handbook will be of use to government offi-
cials, parliamentarians, civil society, staff of United Nations
entities and other actors in their efforts at ensuring that a
solid legal basis is in place for tackling the scourge of violence
against women.

The Handbook first outlines the international and regional
legal and policy frameworks which mandate States to enact
and implement comprehensive and effective laws to address
violence against women. It then presents a model framework
for legislation on violence against women, divided into
fourteen chapters. Finally, the Handbook provides users with
a checklist of considerations to be kept in mind when drafting
legislation on violence against women. This list highlights the
importance of identifying a clear legislative goal; undertaking
comprehensive and inclusive consultation with all relevant
stakeholders, and in particular victims/survivors; and adopting
an evidence-based approach to legislative drafting.

The model framework for legislation on violence against
women presents recommendations on the content of
legislation, accompanied by explanatory commentaries and
good practice examples. While many of the framework’s
recommendations are applicable to all forms of violence

1 For further information regarding legislation enacted, please visit the United
Nations Secretary-General's database on violence against women available
online at: http://www.un.org/esa/vawdatabase (last accessed 8 April 2009).

2 See United Nations (2006) Ending Violence against Women: from words to ac-
tion, Study of the Secretary-General (A/61/122/Add.1 and Corr.1). See, inter alia,
pp. 96-97 setting out concerns of the international human rights treaty bodies.

3 For further information regarding the Secretary-General’s campaign “UNITE to
End Violence against Women” please visit the website at: http://endviolence.
un.org/.
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against women, some are specific to certain forms, such as
domestic or sexual violence.

The framework covers: (a) general aspects, implementation
and evaluation (3.1 — 3.3); (b) definitions of forms of violence
(3.4); (c) prevention (3.5); (d) protection, support and rights
of survivors (3.6-3.7); (e) investigation, prosecution and
sentencing (chapters 3.8 —3.11); and (f) issues in relation to
civil law suits (3.12); and to family (3.13) and asylum law (3.14).
The main issues covered are highlighted below.

3.1 Emphasizes the importance of adopting a comprehensive
legislative approach, encompassing not only the criminaliza-
tion of all forms of violence against women and the effective
prosecution and punishment of perpetrators, but also the pre-
vention of violence, and the empowerment, support and pro-
tection of survivors. It recommends that legislation explicitly
recognize violence against women as a form of gender-based
discrimination and a violation of women’s human rights.

3.2 Recommends that legislation contain provisions for
its effective implementation, evaluation and monitoring.
Legislation should provide an organic link to a comprehensive
national action plan or strategy; mandate a budget for
its implementation; provide for the elaboration of rules,
regulations, and protocols necessary for the law’s full and
effective implementation; and require the training of all
relevant officials. Chapter Il also recommends that legislation
mandate the creation of specialized institutions and officials
to implement legislation on violence against women.

3.3 Emphasizes the critical importance of monitoring the
implementation of the law and recommends that legislation
establish institutional mechanisms, such as multi-sectoral
task forces or committees, or national rapporteurs, to
undertake this task. It also recommends that legislation
require the regular collection of statistical data and research
to ensure an adequate knowledge base for effective
implementation and monitoring.

3.4 Calls for the enactment in legislation of broad definitions
of all forms of violence against women in accordance with
international human rights standards, and provides specific
recommendations as to how domestic violence and sexual
violence should be defined.

3.5 Recommends that the law prioritize prevention and provide
fora range of measures to be undertaken to this end, including
awareness-raising campaigns, sensitization of the communi-
cations media, and inclusion of material on violence against
women and women'’s human rights in educational curricula.
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3.6 Focuses on the need for legislation to provide for the
empowerment, support and protection of the victim/survivor.
It recommends the enactment of legislative provisions that
ensure survivors' access to comprehensive and integrated
support services and assistance.

3.7 Recommends that specific legal provisions be enacted to
guarantee the rights of immigrant women who are victims/
survivors of violence.

3.8 Emphasizes the importance of legislating specific duties
of police and prosecutors in cases of violence against women.

3.9 Provides detailed recommendations with the aim of
preventing the secondary victimization of the victim/
survivor throughout the legal process. The chapter addresses
evidentiary rules, the collection of evidence, legal procedure,
and the rights of victims/survivors during legal proceedings.

3.10 Gives substantial guidance on how to legislate for
protection orders in cases of violence against women. It calls
for the criminalization of any violation of such an order.

3.11 Calls for legislation to ensure that sentences in cases of
violence against women are consistent with the gravity of the
crime committed. It recommends the elimination of exemp-
tions or reductions in sentencing granted to perpetrators of
violence against women in certain circumstances, such as
when a rapist marries his victim or in cases of so-called hon-
our crimes.

3.12 Highlights the valuable role that civil law suits may play
as a supplement or alternative to criminal prosecution, civil
protection orders, and other available legal remedies.

2|

3.13 Recommends that family law be examined and amended
to ensure the sensitive and appropriate consideration of
violence against women in family law proceedings. It notes
particular areas for attention, including issues of alimony and
the right to remain in the family dwelling.

3.14 Acknowledges that violence against women may con-
stitute persecution and that complainants/survivors of such
violence should constitute “a particular social group” for the
purposes of asylum law.

A PowerPoint presentation on the model framework for legis-
lation, a video dialogue between two experts highlighting key
recommendations of the model framework and commenting
on their practical importance, and an electronic version of the
Handbook, are available at: http://www.un.org/womenwatch/
daw/vaw/v-handbook.htm. These resources are intended to
provide the user with further tools for understanding and uti-
lizing the model framework for legislation.

Users of this Handbook may also wish to refer to the Model
Law Against Trafficking in Persons developed by UNODC for
specific legislative provisions on trafficking in persons.*

For further information, including resolutions on violence
against women adopted by United Nations inter-governmental
bodies, as well as links to the work of United Nations entities
and other organizations on violence against women, please
visit the UN Women webpage on violence against women at:
http://www.un.org/womenwatch/daw/vaw.

4 Available online at: http://www.unodc.org/unodc/en/human-trafficking.
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INTERNATIONAL
AND REGIONAL

LEGAL AND
POLICY
FRAMEWORK

Over the past two decades, violence against women has come to be understood as a form
of discrimination and a violation of women’s human rights. Violence against women, and
the obligation to enact laws to address violence against women, is now the subject of a
comprehensive legal and policy framework at the international and regional levels.




INTERNATIONAL

LEGAL AND

POLICY INSTRUMENTS AND

JURISPRUDENCE

International human rights treaties

Over time, the treaty bodies established to monitor
implementation of the international human rights treaties
haveincreasinglytaken up States parties’obligationstoaddress
violence against women. In its general recommendation No.
19 (1992) on violence against women, the Committee on the
Elimination of Discrimination against Women confirmed that
“lulnder general international law and specific human rights
covenants, States may ... be responsible for private acts if they
fail to act with due diligence to prevent violations of rights or
to investigate and punish acts of violence, and for providing
compensation.” In relation to national legal frameworks,
the Committee on the Elimination of Discrimination against
Women recommended that States parties:

- Ensure that laws against family violence and abuse,
rape, sexual assault and other gender-based violence
give adequate protection to all women, and respect their
integrity and dignity;® and

- Take all legal and other measures that are necessary to
provide effective protection of women against gender-
based violence, including effective legal measures,
including penalsanctions, civilremediesand compensatory
provisions to protect women against all kinds of violence.”

The Committee also requested that States parties include
information on legal measures that have been taken to
overcome violence against women, and the effectiveness of
such measures, in their reports under the Convention.® The
Human Rights Committee has similarly requested that States
parties provide “information on national laws and practice
with regard to domestic and other types of violence against
women, including rape”in their reports under the International

5 Committee on the Elimination of Discrimination against Women, general rec-
ommendation No. 19 (1992) on violence against women, para. 9.

6 Committee on the Elimination of Discrimination against Women supra note
6 para. 24(b).

7 Committee on the Elimination of Discrimination against Women supra note
6 para. 24(t).

8 Committee on the Elimination of Discrimination against Women supra note 6
para. 24(v)), see also Committee on the Elimination of Discrimination against
Women general recommendation No. 12 (1989) para. 1.

4

Covenant on Civil and Political Rights.” Accordingly, it is now
the practice of States parties to provide relevant information
on violence against women to the human rights treaty bodies.

During their review of States parties’ reports, the treaty bodies
have expressed concern where the States parties’legal systems
lack specific legislation or legislative provisions to criminalize
violence against women and/or retain discriminatory laws
that increase women'’s vulnerability to violence. They have also
expressed concern about problems with existing legislation,
including scope and coverage, and the lack of effective
implementation of such legislation. Furthermore, in countries
where customary law prevails alongside codified law, treaty
bodies have been concerned about the use of discriminatory
customary law and practice, despite laws enacted to protect
women from violence.

In light of these concerns, treaty bodies, and in particular
the Committee on the Elimination of Discrimination against
Women, have called upon States parties to ensure that:

- Violence against women is prosecuted and punished;

« Women victims of violence have immediate means of
redress and protection; and

« Public officials, especially law enforcement personnel,
the judiciary, health-care providers, social workers and
teachers, are fully familiar with applicable legal provisions
and sensitized to the social context of violence against
women.

The Committee on the Elimination of Discrimination against
Women has also addressed the obligation of States parties to
enact, implement and monitor legislation to address violence
against women in its work under the Optional Protocol to the
Convention on the Elimination of all Forms of Discrimination
against Women. In the case of AT v. Hungary,* the Committee
found that the lack of specific legislation to combat domestic

9 Human Rights Committee general comment No. 28 (2000) on article 3 (equal-
ity of rights between women and men).

10 A.T. v Hungary, communication No. 2/2003, views adopted 26 January 2005.
See http://www?2.ohchr.org/english/law/docs/Case2 2003.pdf.
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violence and sexual harassment constituted a violation of
human rights and fundamental freedoms, particularly the
right to security of person. In the cases of Sahide Goekce
(deceased) v. Austria* and Fatma Yildirim (deceased) v.
Austria,*> the Committee recommended that the State party
“[s]trengthen implementation and monitoring of the Federal
Act for the Protection against Violence within the Family and
related criminal law, by acting with due diligence to prevent
and respond to such violence against women and adequately

11 Sahide Goekce (deceased) v. Austria, communication No. 5/2005, views
adopted 6 August 2007. See http://daccessdds.un.org/doc/UNDOC/GEN/
N07/495/43/PDF/N0749543 pdf.

12 Fatma Yildirim (deceased) v. Austria, communication No. 6/2005, v iews
adopted 6 August 2007. See http://daccessdds.un.org/doc/UNDOC/GEN/
N07/495/37/PDF/N0749537 pdf.

2.1.2.

Other international treaties

In addition to the international human rights treaties, other
international instruments create obligations for States parties
to enact legislation addressing violence against women. These
instruments include the Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women and Children,
supplementing the United Nations Convention against
Transnational Organized Crime (the Palermo Protocol), and the
Rome Statute of the International Criminal Court (the Rome
Statute).

The Palermo Protocol requires States parties to:

- Adopt necessary legislative and other measures to
establish trafficking in persons as a criminal offence when
committed intentionally (article 5);

- Ensure that their domestic legal or administrative system
contains measures that provide to victims information
on court and administrative proceedings and assistance
to enable their views and concerns to be presented and
considered during criminal proceedings against offenders
(article 6);

- Ensure that their domestic legal systems contain
measures that offer victims the possibility of obtaining
compensation for damage suffered (article 6);

- Adopt or strengthen legislative or other measures
to discourage the demand that fosters all forms of
exploitation of persons, especially women and children,
that leads to trafficking (article 9); and

2.1 | International legal and policy instruments and jurisprudence

providing for sanctions for the failure to do so”.*? In its inquiry
under article 8 of the Optional Protocol into the abduction,
rape and murder of women in and around Ciudad Juarez, State
of Chihuahua, Mexico, the Committee recommended that
Mexico “sensitize all state and municipal authorities to the
need for violence against women to be regarded as a violation
of fundamental rights, in order to conduct a substantial
revision of laws from that standpoint”.**

13 Sahide Goekce (deceased) v. Austria, supra note 8, para. 12.3(a) and Fatma
Yildirim (deceased) v. Austria supra note 9, para. 12.3(a).

14 Report on Mexico produced by the Committee on the Elimination of Discrimi-
nation against Women under article 8 of the Optional Protocol to the Conven-
tion, and reply from the Government of Mexico, CEDAW/C/2005/OP.8/MEX-
ICO, para. 286. See http://www.un.org/womenwatch/daw/cedaw/cedaw32/
CEDAW-C-2005-OP.8-MEXICO-E.pdf.

- consider adopting legislative or other measures that
permit victims of trafficking to remain in their territory,
temporarily or permanently, in appropriate cases (article 7).

The Rome Statute provides the broadest statutory recognition
of gender-based violence as a crime under international
criminal law to date. In article 7(1)(g), the Rome Statute
classifies “rape, sexual slavery, enforced prostitution, forced
pregnancy, enforced sterilization, or any other form of sexual
violence of comparable gravity” committed “as part of a
widespread or systematic attack directed against any civilian
population” as crimes against humanity. These same offences
are classified in article 8(2)(b)(xxii) as serious violations of the
laws and customs applicable to international armed conflict
and thereby classifiable as war crimes. Under the principle of
complementarity established by the Statute, States parties
have primary responsibility for bringing those responsible
for genocide, crimes against humanity and war crimes to
justice. The preamble of the Rome Statute recalls that “it is
the duty of every State to exercise its criminal jurisdiction over
those responsible for international crimes”. It has therefore
been argued that it is “essential for all states parties, as well
as other states, to amend existing legislation or enact new
national legislation defining the crimes in accordance with
international law.”**

15 Amnesty International, International Criminal Court: Guidelines for Effective
Implementation available online at: http:/www.amnesty.org/en/library/
info/IOR40/013/2004/en/.
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2.13.

International policy instruments

The international conventions and protocols outlined above
have been complemented by the development of policy
instruments at the international level that provide detailed
guidance on the steps to be taken by States and other
stakeholders to strengthen the legal framework for addressing
all forms of violence against women. These instruments
include declarations and resolutions adopted by United
Nations bodies, and documents emanating from United
Nations conferences and summit meetings. For example,
article 4 of the 1993 Declaration on the Elimination of Violence
against Women,*® adopted by the General Assembly, requires
Member States to:

Condemn violence against women and not invoke custom,
tradition or religion to avoid their obligations to eliminate
such violence;

Develop penal, civil, labour and administrative sanctions
in domestic legislation to punish and redress the wrongs
caused to victims;

Provide access to the mechanisms of justice and, as
provided for by national legislation, to just and effective
remedies; and

Ensurethatthe secondaryvictimization of women does not
occur because of laws insensitive to gender considerations,
enforcement practices or other interventions.

Similarly, the Beijing Platform for Action, adopted at the Fourth
World Conference on Women in Beijing in 1995, ¥ calls on
Governments to:

+ Enact and reinforce penal, civil, labour and administrative
sanctions in domestic legislation to punish and redress
the wrongs done to victims;

- Adopt, implement and review legislation to ensure its
effectiveness in eliminating violence against women,
emphasizing the prevention of violence and the
prosecution of offenders; and

16 General Assembly resolution 48/104 of 19 December 1993.

17 Report of the Fourth World Conference on Women, Beijing, China, 4-15 Sep-
tember 1995 (United Nations publication, Sales No. E.96.IV.13), para. 124.
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- Take measures to ensure the protection of women
subjected toviolence, access tojust and effective remedies,
including compensation and indemnification and healing
of victims, and rehabilitation of perpetrators.

This call was reiterated during the five-year review of the
Beijing Platform for Action in 2000.*®

In recent years, the United Nations General Assembly has
addressed violence against women in general, as well as
specific forms and manifestations of such violence, including
trafficking in women and girls, traditional or customary
practices affecting the health of women and girls, crimes
against women committed in the name of “honour”, and
domestic violence against women.” In relevant resolutions,
the General Assembly has routinely called on Member States
to strengthen their legal frameworks.2° For example, resolution
61/143 of 19 December 2006 on the intensification of efforts
to eliminate all forms of violence against women stresses
the need to criminalize all forms of violence against women,
and urges States to revise or abolish all laws and regulations
that discriminate against women or have a discriminatory
impact on women and ensure that provisions of multiple legal
systems comply with international human rights obligations.
Resolution 63/155 of 18 December 2008 on the same topic
urges States to use best practices toend impunity and a culture
of tolerance towards violence against women, including by
evaluating and assessing the impact of legislation, rules and
procedures regarding violence against women; reinforcing
criminal law and procedure relating to all forms of violence
against women; and incorporating into law measures aimed
at preventing violence against women.

18 See General Assembly resolution S-23/3, annex, para. 69.

19 The functional commissions of the Economic and Social Council, including
the Commission on the Status of Women, the Commission on Human Rights
(replaced by the Human Rights Council) and the Commission on Crime Pre-
vention and Criminal Justice, have also regularly adopted resolutions on vio-
lence against women.

20 See, for example, General Assembly resolutions 63/155, 61/143, 59/166,
58/147 and 56/128.
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REGIONAL LEGAL AND
POLICY INSTRUMENTS AND

JURISPRUDENCE

The international legal and policy framework outlined above
has been accompanied by the adoption of various legal and
policy frameworks at the regional level. The Inter-American
Convention on the Prevention, Punishment and Eradication of
Violence against Women, otherwise known as the Convention
of Belém do Pard, is the only Convention directed solely at elim-
inating violence against women. It requires that States parties
apply due diligence to prevent, investigate and impose penalties
for violence against women and contains detailed provisions
regarding the obligations of States to enact legislation. Under
article 7, States parties are obligated to:

- Adopt legal measures to require the perpetrator to refrain
from harassing, intimidating or threatening the woman;

- Take all appropriate measures, including legislative meas-
ures, to amend existing laws or to modify legal or custom-
ary practices which sustain the persistence and tolerance of
violence against women;

- Establish fair and effective legal procedures for victims; and

- Establish the necessary legal and administrative mecha-
nisms to ensure that victims have effective access to just
and effective remedies.

The Protocol to the African Charter on Human and Peoples’Rights
on the Rights of Women in Africa addresses violence against
women within many of its provisions, and establishes obliga-
tions related to legal reform. Under the Protocol, States parties
are required to:

- Enact and enforce laws to prohibit all forms of violence
against women (article 4(2));

- Adopt legislative, administrative, social and economic
measures to ensure the prevention, punishment and eradi-
cation of all forms of violence against women (article 4(2));

- Take all necessary legislative and other measures to elimi-
nate harmful practices (article 5); and

- Enact national legislative measures to guarantee that no
marriage shall take place without the free and full consent
of both parties and that the minimum age of marriage for
women is 18 years (article 6).

In South Asia, the South Asian Association for Regional Coop-
eration (SAARC) has adopted the Convention on Preventing and
Combating the Trafficking in Women and Children for Prostitution
which obligates States parties, under Article 111, to take effective
measures to ensure that trafficking is an offence under their re-
spective criminal laws and punishable by appropriate penalties.

2.2 | Regional legal and policy instruments and jurisprudence

In February 2008, the Council of Europe Convention on
Action against Trafficking in Human Beings came into force. The
Convention obligates State parties to criminalize trafficking in
human beings and related offences.?! Legislation must ensure
that the offences are punishable by “effective, proportionate,
and dissuasive sanctions”? The Convention also obligates
States parties to adopt legislative or other measures to assist
victims in their recovery, and provide compensation for them.?

Action has also been mandated by the Council of Europe in its
Recommendation (2002)5 of the Committee of Ministers to
member States on the protection of women against violence.
The recommendation urges Member States to ensure that:

« All acts of violence are punishable;
- Swift and effective action is taken against perpetrators; and

+ Redress, compensation and protection and support is pro-
vided for victims.

In addition to the development of legal and policy instruments
at the regional level, there is also an increasing body of jurispru-
dence on violence against women under the regional human
rights treaties. Cases heard by the European Court of Human
Rights and the Inter-American Commission on Human Rights
have directed States to:

- Create appropriate criminal legislation;
+ Review and revise existing laws and policies; and
+ Monitor the manner in which legislation is enforced.

In X and Y v. the Netherlands®, the European Court of Human
Rights found that the Netherlands had breached its human
rights responsibilities under the European Convention for the
Protection of Human Rights and Fundamental Freedoms (article
8) by failing to create appropriate criminal legislation applicable
to the rape of a mentally handicapped young woman. The
need to review and revise existing laws and policy to eliminate
discrimination against women was addressed by the Inter-
American Commission on Human Rights in the case of Maria
Mamerita Mestanza Chdvez v. Peru®* which dealt with forced

21 Council of Europe Convention on Action against Trafficking in Human Beings,
Articles 18-20.

22 Ibid., Articles 23(1).

23 Ibid., Articles 12(1) and 15.

24 X and Y v. the Netherlands, European Court of Human Rights 8978/80, 1985.
See http://cmiskp.echr.coe.int/tkp197/view.asp?item=1&portal=hbkm&ac-
tion=htmI&highlight=x%20%7C%20y%20%7C%20netherlands&session-
id=21406792&skin=hudoc-en.

25 Maria Mamerita Mestanza Chavez v. Peru, Inter-American Commission on
Human Rights, Petition 12.191, Report No. 71/03, 2003. See http://www.cidh.
oas.org/annualrep/2003eng/Peru.12191.htm.
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sterilization. In MC v. Bulgaria®® the European Court of Human
Rights highlighted the importance of monitoring the manner in
which legislation is enforced. The case found that although the
article prohibiting rape in Bulgaria’s penal code did not mention
any requirement of physical resistance by the victim, physical
resistance appeared to be required in practice to pursue a charge

of rape. The importance of appropriately enforcing legislation
was also emphasized by the Inter-American Commission on
Human Rights in the case of Maria da Penha v. Brazil’” in which
the Commission found the Brazilian Government in breach of
its human rights obligations due to significant judicial delay and
incompetence in the investigation of domestic violence.

26 MC v. Bulgaria, European Court of Human Rights 39272/98, 4 December
2003. See http://cmiskp.echr.coe.int/tkp197/view.asp?item=1&portal=h-
bkm&action=html&highlight=Bevacqua%20%7C%20bulgaria&session-
id=21408082&skin=hudoc-en.

2.3.

27 Maria da Penha v. Brazil, Case 12.051, Report No. 54/01, OEA/Ser.L/V/I.111
Doc. 20 rev. at 704 (2000). See http://www.cidh.oas.org/women/Bra-
zil12.051.htm.

MODEL LAWS AND STRATEGIES

As States’ obligations to address violence against women,
including through legislation, have been clarified, different
stakeholders have developed model laws, strategies and
measures to facilitate and encourage action. In 1996, the
United Nations Special Rapporteur on violence against
women, its causes and consequences, presented a framework
for model legislation on domestic violence.?® The framework
urges States to adopt legislation which, inter alia:

Contains the broadest possible definition of acts of
domestic violence and relationships within which
domestic violence occurs;

Includes complaints mechanisms and duties of police
officers, including that the police must respond to every
request for assistance and protection in cases of domestic
violence and explain to the victims their legal rights;

Provides for ex parte restraining orders and protection
orders;

Addresses both criminal and civil proceedings; and

Provides for support services for victims, programmes for
perpetrators and training for police and judicial officials.

In 1997, the United Nations General Assembly adopted
model strategies and practical measures on the elimination
of violence against women in the field of crime prevention
and criminal justice.®® Pertinent aspects of this model urge
Member States to:

+ Revise their laws to ensure that all acts of violence against
women are prohibited (para. 6);

+ Revise their criminal procedure to ensure that the
primary responsibility for initiating prosecution lies with

28 Report of the Special Rapporteur on violence against women, its causes and
consequences (1996) ‘A framework on model legislation” E/CN.4/1996/53/
Add.2. See also Fifteen Years of the United Nations Special Rapporteur on vi-
olence against women, its causes and consequences (1994-2009) — A Critical
Review, United Nations Special Rapporteur on violence against women, its
causes and consequences (2009), available online at: http://www?2.ohchr.org/
english/issues/women/rapporteur/docs/15YearReviewofVAWMandate.pdf

29 Annex to General Assembly resolution 52/86, Crime prevention and criminal
justice measures to eliminate violence against women.
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prosecution authorities, that police can enter premises and
conduct arrests in cases of violence against women, that
measures are available to facilitate the testimony of victims,
that evidence of prior acts of violence is considered during
court proceedings, and that courts have the authority to
issue protection and restraining orders (para. 7);

Ensure that acts of violence are responded to and that
police procedures take into account the need for safety of
the victim (para. 8(c));

Ensure that sentencing policies hold offenders accountable,
take into account their impact on victims and are compa-
rable to those for other violent crimes (para. 9(a));

Adopt measures to protect the safety of victims and
witnesses before, during and after criminal proceedings
(para. 9(h));

Provide for training of police and criminal justice officials
(para. 12(b)).

Initiatives to develop model approaches in addressing
violence against women have also been undertaken by the
Caribbean Community Secretariat (CARICOM) in 1991;* the
Pan-American Health Organization (PAHO), a regional office
of the World Health Organization (WHO), in coordination
with the Inter-American Commission of Women (CIMI/OAS),
the United Nations Population Fund (UNFPA), United Nations
Development Fund for Women (UNIFEM), and regional non-
governmental organizations, in 2004;** by various States,
such as Australia,®* and by other entities, such as the National
Council of Juvenile and Family Court Judges in the United
States of America.®

30 Available online at: http://www.caricom.org/jsp/secretariat/legal_instru-
ments/model_legislation_women_issues.jsp

31 Available online at: http://www.paho.org/Spanish/DPM/GPP/GH/LeyModelo.htm.

32 Partnership Against Domestic Violence (1999) Model Domestic Violence Laws
Report, available online at: http://www.ag.gov.au/www/agd/agd.nsf/Page/
Publications_Modeldomesticviolencelaws-report-April1999.

33 Advisory Committee of the Conrad N. Hilton Foundation Model Code Project
of the Family Violence Project (1994) Model Code on Domestic and Family Vi-
olence, available online at: http://www.ncjfcj.org/images/stories/dept/fvd/
pdf/modecode_fin_printable.pdf.
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MODEL
FRAMEWORK FOR

LEGISLATION ON
VIOLENCE
AGAINST WOMEN




T—IUMAN RIGHTS-BASED AND
COMPREHENSIVE APPROACH

3.1.1

Violence against women as a form of gender-based

discrimination

RECOMMENDATION
Legislation should:

e Acknowledge that violence against women is a form of discrimination, a manifestation of
historically unequal power relations between men and women, and a violation of women'’s

human rights;

e Define discrimination against women as any distinction, exclusion or restriction made on
the basis of sex which has the effect or purpose of impairing or nullifying the recognition,
enjoyment or exercise by women, irrespective of their marital status, on a basis of equality
of men and women, of human rights and fundamental freedoms in the political, economic,

social, cultural, civil or any other field; and

e Provide that no custom, tradition or religious consideration may be invoked to justify

violence against women.

Commentary

Over the past two decades, violence against women has
come to be understood as a violation of women’s human
rights and a form of gender-based discrimination. Legislation
on violence against women should be in conformity with
the United Nations General Assembly Declaration on the
Elimination of Violence against Women (resolution 48/104 of
1993), read together with article 1 of the Convention on the
Elimination of All Forms of Discrimination against Women,
and general recommendations No. 12 (1989) and 19 (1992) of
the Committee on the Elimination of Discrimination against
Women.

Various pieces of legislation have been developed which
explicitly acknowledge violence against women as a form
of discrimination and a violation of human rights. Some
refer specifically to international and regional human
rights instruments. For example, Article 1 of the Costa Rican
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Criminalization of Violence against Women Law (2007) states:
“This Act is designed to protect the rights of victims of violence
and to punish forms of physical, psychological, sexual and
patrimonial violence against adult women, as discriminatory
practices based on gender, and specifically in a relationship of
marriage, defactounion declared ornot,in compliance with the
obligations undertaken by the State under the Convention on
the Elimination of All Forms of Discrimination against Women,
Law No. 6968 of October 2, 1984, as well as the Inter-American
Convention on the Prevention, Punishment and Eradication of
Violence Against Women, Act No. 7499, May 2,1995." The term
patrimonial violence in the Costa Rican legislation refers to the
denial of property or heritage. Article 9 of the Guatemalan Law
against Femicide and other Forms of Violence against Women
(2008) states that no custom, tradition, culture or religion may
be invoked to justify violence against women or to exculpate
any perpetrator of such violence.

3.1 | Human rights-based and comprehensive approach



3.1.2.

Comprehensive legislative approach

RECOMMENDATION
Legislation should:

e Be comprehensive and multidisciplinary, criminalizing all forms of violence against women,
and encompassing issues of prevention, protection, survivor empowerment and support
(health, economic, social, psychological), as well as adequate punishment of perpetrators

and availability of remedies for survivors.

Commentary

To date, many laws on violence against women have
focused primarily on criminalization. It is important that
legal frameworks move beyond this limited approach to
make effective use of a range of areas of the law, including
civil, criminal, administrative and constitutional law, and
address prevention of violence, and protection and support
of survivors. For example, the Spanish Organic Act on
Integrated Protection Measures against Gender Violence
(2004) incorporates provisions on sensitization, prevention
and detection and the rights of survivors of violence; creates

3.1.3.

specific institutional mechanisms to address violence against
women; introduces regulations under criminal law; and
establishes judicial protection for survivors. It is also important
that legislation incorporate a multidisciplinary approach to
addressing violence against women. Reforms to the Swedish
Penal Code regarding violence against women, introduced by
the ‘Kvinnofrid’ package in 1998, emphasize the importance
of collaboration between the police, social services and health
care providers.

Equal application of legislation to all women and measures
to address multiple discrimination

RECOMMENDATION

Legislation should:

e Protect all women without discrimination as to race, colour, language, religion, political or
other opinion, national or social origin, property, marital status, sexual orientation, HIV/AIDS
status, migrant or refugee status, age or disability; and

e Recognize that women’s experience of violence is shaped by factors such as their race,
colour, religion, political or other opinion, national or social origin, property, marital status,
sexual orientation, HIV/AIDS status, migrant or refugee status, age, or disability, and include
targeted measures for particular groups of women, where appropriate.

Commentary

Legislation on violence against women has sometimes
contained provisions, and/or been applied by the justice system
in a manner, which discriminates between different groups of
women. The reform of the Turkish Penal Code in 2004 removed
provisions that imposed lesser, or no, penalties in cases of
violence against unmarried or non-virgin women and now
ensures that the legislation protects all women equally.

3.1 | Human rights-based and comprehensive approach

Women's experience of violence, and of the justice system,
are further shaped by their race, colour, religion, political
or other opinion, national or social origin, property, marital
status, sexual orientation, HIV/AIDS status, migrant or refugee
status, age, or disability. In many societies, women belonging
to particular ethnic or racial groups experience gender-based
violence as well as violence based on their ethnic or racial

|11



identity. Itisimportantthat legislation, orsubsidiary legislation,
where necessary, make specific provision for the appropriate
and sensitive treatment of women complainants/survivors
of violence who suffer from multiple forms of discrimination.

3.1.4.

Gender-sensitive legislation

Title VI of the United States of America Tribal Law and Order Bill
(2008), if passed, would enact specific provisions regarding the
prosecution and prevention of domestic violence and sexual
assault against Native American women.

RECOMMENDATION
Legislation should:

e Be gender-sensitive, not gender-blind.

Commentary

Gender-sensitivity recognizes the inequalities between women
and men, as well as the specific needs of women and men. A
gender-sensitive approach to legislation on violence against
women acknowledges that women'’s and men’s experiences
of violence differ and that violence against women is a
manifestation of historically unequal power relations between
men and women and discrimination against women.

There has been a long-standing debate as to the best way to
ensure gender-sensitivity in legislation on violence. Gender-
specific legislation has been deemed important, particularly
in Latin America, as it acknowledges violence against women
as a form of gender-based discrimination and addresses the
particular needs of women complainants/survivors. However,
gender-specific legislation on violence against women does
not allow for the prosecution of violence against men and
boys and may be challenged as unconstitutional in some
countries. A number of countries have adopted gender-neutral
legislation, applicable to both women and men. However,
such legislation may be subject to manipulation by violent
offenders. For example, in some countries, women survivors of
violence themselves have been prosecuted for the inability to
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protect their children from violence. Gender-neutral legislation
has also tended to prioritize the stability of the family over the
rights of the (predominantly female) complainant/survivor
because it does not specifically reflect or address women'’s
experience of violence perpetrated against them.

Some legislation combines gender-neutral and gender-specific
provisions to reflect the specific experiences and needs of
female complainants/survivors of violence, while allowing the
prosecution of violence against men and boys. For example,
Chapter 4, Section 4a of the Swedish Penal Code, as reformed
by the ‘Kvinnofrid’ package in 1998, contains a neutral offence
of “gross violation of integrity” which is constituted when a
perpetrator commits repeated violations, such as physical
or sexual abuse, against a person with whom they have, or
have had, a close relationship, as well as the gender-specific
offence of “gross violation of a woman’s integrity” which is
constituted by the same elements, when committed by a man
against a woman. The Austrian Code of Criminal Procedure,
since 2006, provides specific procedures and rights for women
complainants/survivors of violence in the criminal justice
process in order to avoid their secondary victimization.

3.1 | Human rights-based and comprehensive approach



3.1.5.

Relationship between customary and/or religious law and

the formal justice system

RECOMMENDATION
Legislation should state that:

e Where there are conflicts between customary and/or religious law and the formal justice
system, the matter should be resolved with respect for the human rights of the survivor and
in accordance with gender equality standards; and

e The processing of a case under customary and/or religious law does not preclude it from
being brought before the formal justice system.

Commentary

In many countries, cases of violence against women continue
to be dealt with through customary and/or religious law pro-
cedures and measures, such as the provision of ‘compensation’
to the family or community of the survivor, and customary rec-
onciliation practices of ceremonies of forgiveness. The applica-
tion of such laws has proven to be problematic as they do not
focus on healing of, and providing redress to, the survivor. In
addition, in many instances, the use of customary and/or reli-
gious law has been seen to preclude the survivor from seeking
redress within the formal justice system. On the other hand,
there is some evidence of the benefits of certain informal jus-
tice mechanisms, such as “women’s courts”, which are often
more accessible to women survivors of violence than the offi-
cial court system, both in terms of their geographical location,
and in relation to the language and manner in which court
proceedings are conducted.

3.1.6.

It is therefore important to clarify the relationship between
customary and/or religious law and the formal justice system,
and to codify the survivor’s right to be treated in accordance
with human rights and gender equality standards under both
processes. An interesting example of integration of customary
law into the formal justice system is the Criminal Law
(Compensation) Act 1991 of Papua New Guinea, which allows
survivors of crimes, including sexual violence and domestic
violence, to claim compensation from the perpetrator.
Claiming compensation for wrongdoing is a common feature
of customary law in Papua New Guinea, and the enactment
of legislation on compensation was intended to reduce the
occurrence of “payback” crimes.

Amendment and/or removal of conflicting legal provisions

RECOMMENDATION

Legislation should:

e Provide for the amendment and/or removal of provisions contained in other areas of
law, such as family and divorce law, property law, housing rules and regulations, social
security law, and employment law that contradict the legislation adopted, so as to ensure a
consistent legal framework that promotes women'’s human rights and gender equality, and

the elimination of violence against women.

Commentary

In order to be fully effective, the adoption of new legislation on
violence against women should be accompanied by a review
and amendment, where necessary, of all other relevant laws
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to ensure that women’s human rights and the elimination
of violence against women are consistently incorporated. For
example, in conjunction with the Organic Act on Integrated
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Protection Measures against Gender Violence (2004) in Spain,
a number of other laws were amended in order to ensure
consistency, such as the Worker’s Statute, Social Offences
and Sanctions Act, General Social Security Act, additional
provisions of the National Budget Act, Civil Code, Criminal
Code, Code of Civil Procedure, Code of Criminal Procedure,
Act on Free Legal Aid, Organic Act regulating the Right of
Education, General Advertising Act. In the United States of

America, the Personal Responsibility and Work Opportunity
Reconciliation Act (1996) created a Family Violence Option,
which permits survivors of domestic violence to be exempted
from certain employment restrictions related to receiving
public assistance payments. The United States of America
Department of Health and Human Services issued regulations
regarding the implementation of the Family Violence Option
in April 1999.

IMPLEMENTATION

3.2.1.

National action plan or strategy

RECOMMENDATION

Legislation should:

e Where a current national action plan or strategy on violence against women does not
already exist, mandate the formulation of a plan, which should contain a set of
activities with benchmarks and indicators, to ensure a framework exists for a comprehen-
sive and coordinated approach to the implementation of the legislation; or

e Where a current national action plan or strategy exists, reference the plan as the framework
for the comprehensive and coordinated implementation of the legislation.

Commentary

Legislation is most likely to be implemented effectively when
accompanied by a comprehensive policy framework which
includes a national action plan or strategy. The Uruguayan
Law for the Prevention, Early Detection, Attention to, and
Eradication of Domestic Violence (2002) mandates the design
of a national plan against domestic violence. Article 46 of
the Kenyan Sexual Offences Act (2006) requires that the
relevant Minister prepare a national policy framework to
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guide the implementation and administration of the Act,
and review the policy framework at least once every five
years. The Mexican Law on Access of Women to a Life Free
of Violence (2007) prioritizes the inclusion of measures and
policies to address violence against women in the National
Development Plan and obliges the Government to formulate
and implement a national policy to prevent, address, sanction
and eradicate violence against women.

3.2 | Implementation



3.2.2.

Budget

RECOMMENDATION
Legislation should:

e Mandate the allocation of a budget for its implementation by:

« Creating a general obligation on Government to provide an adequate budget for the
implementation of the relevant activities; and/or

+ Requesting the allocation of funding for a specific activity, for example, the creation of a

specialized prosecutor’s office; and/or

- Allocating a specific budget to non-governmental organizations for a specified range of

activities related to its implementation.

Commentary

Without adequate funding, legislation cannot be implemented
effectively. As a result, legislation on violence against women
increasingly contains provisions requiring budgetary allocation
for its implementation. For example, the Mexican Law on
Access of Women to a Life Free of Violence (2007) establishes
obligations for the State and municipalities to take budgetary
and administrative measures to ensure the rights of women

3.2.3

to a life free of violence. In the United States of America, the
Violence Against Women Act (1994), and its reauthorizations,
provides a significant source of funding for non-governmental
organizations working on violence against women. It is
important that any budgetary allocation be based on a full
analysis of funding required to implement all measures
contained in the legislation.

Tféining and capacity-building for public officials

RECOMMENDATION
Legislation should mandate:

e Regular and institutionalized gender-sensitivity training and capacity-building on violence

against women for public officials;

e Specific training and capacity-building for relevant public officials when new legislation is
enacted, to ensure that they are aware of and competent to use their new duties; and

e That such training and capacity-building be developed and carried out in close consultation
with non-governmental organizations and service providers for complainants/survivors of

violence against women.

Commentary

Itis critical to ensure that those mandated to implement leg-
islation regarding violence against women, including police,
prosecutors and judges, have an in-depth understanding of
such legislation and are able to implement it in an appropri-
ate and gender-sensitive manner. When public officials in-
volved in the implementation of the law are not comprehen-

3.2 | Implementation

sively trained regarding its content, there is a risk that the law
will not be implemented effectively or uniformly. There have
been many and varied efforts to train public officials, and/or
to include capacity-building on violence against women in
the official curricula for these professions. Such trainings and
capacity-building efforts have been found to be most effec-
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tive, and implemented rigorously, when they are mandated
in law and developed in close collaboration with non-govern-
mental organizations.

Article 47 of the Spanish Organic Act on Integrated Protection
Measures against Gender Violence (2004) requires the
Government and the General Council of the Judiciary to ensure
that training courses for judges and magistrates, prosecutors,
court clerks, national law enforcement and security agents
and coroners include specific training on sexual equality, non-
discrimination for reasons of sex, and issues of violence against
women. Under Article 7 of the Albanian Law on Measures
against Violence in Family Relations (2006) the Ministry of the
Interior is charged with training police to handle domestic

3.2.4.

violence cases, and the Ministry of Justice is responsible for
training medico-legal experts on domestic violence and child
abuse and training bailiffs on service of protection orders.
Section 42 of the Philippines Anti-Violence against Women
and their Children Act (2004) requires all agencies responding
to violence against women and their children to undergo
education and training on a) the nature and causes of violence
against women and their children; b) legal rights and remedies
of complainants/survivors; c) services available; d) legal
duties of police officers to make arrests and offer protection
and assistance; and e) techniques for handling incidents of
violence against women and their children. Draft legislation on
protection orders in the Netherlands, if passed, will mandate a
training programme for police.

Specialized police and prosecutorial units

RECOMMENDATION

Legislation/subsidiary legislation should ensure:

e The designation or strengthening of specialized police units and specialized prosecutor
units on violence against women, and provide adequate funding for their work and

specialized training of their staff; and

e That complainants/survivors should have the option of communicating with female police

officers or prosecutors.

Commentary

Police authorities and prosecutors are of central importance to
ensuring that perpetrators of violence are punished, especially
with regard to investigating acts of violence against women,
preserving evidence, and issuing indictments. The quality of
police and prosecutor work is crucial in determining whether
court proceedings are instituted or a person is convicted.
However, it has been the experience in many countries thatacts
of violence against women are not investigated thoroughly or
documented precisely, and that domestic violence continues
to be regarded as a private matter and not a criminal offence,
while complaints of sexual violence continue to be treated
with scepticism.

Thereisevidence that specialized unitsare more responsive and
effective in dealing with violence against women. Experience
has shown that the establishment of such units may facilitate
the development of expertise in this area and may result in
an increase in the number of cases investigated and a better
quality and more efficient process for the complainant/
survivor. However, in some countries, experience indicates that
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establishment of such units may result in the marginalization
of women'’s issues. It is therefore crucial that establishment of
specialized units be accompanied by adequate funding and
training of staff.

Special investigation services have been organized in many
police stations in Italy to respond more adequately to
women who report sexual violence. In Jamaica, a sex crimes
unit has been established within the police force, with the
objective of creating an environment that encourages women
complainants/survivors to report incidents of sexual assault
and child abuse; effectively investigating complaints of abuse;
and offering counselling and therapy services. The National
Guidelines for Prosecutors in Sexual Offence Cases (1998) of the
Department of Justice in South Africa state that “a specialist
prosecutor is the ideal person for this type of case” Draft
legislation on family violence in Lebanon, if passed, would
require the creation of a special unit in charge of family
violence at the Directorate General of the Internal Security
Forces to receive and investigate complaints.
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3.2.5.

Specialized courts

RECOMMENDATION
Legislation should:

e Provide for the creation of specialized courts or special court proceedings guaranteeing
timely and efficient handling of cases of violence against women; and

e Ensure that officers assigned to specialized courts receive specialized training and that
measures are in place to minimize stress and fatigue of such officers.

Commentary

Experiences of complainants/survivors with court personnel
in regular courts suggests that such personnel frequently do
not have the necessary gender-sensitivity or comprehensive
understanding of the various laws that apply to violence
against women cases; may not be sensitive towomen’s human
rights; and may be overburdened with other cases, resulting
in delays and increased costs to the complainant/survivor.
Specialized courts exist in a number of countries, including
Brazil, Spain, Uruguay, Venezuela, the United Kingdom, and
a number of states in the United States of America. Such
courts have been effective in many instances as they provide
a stronger possibility that court and judicial officials will be
specialized and gender-sensitive regarding violence against
women, and often include procedures to expedite cases of
violence against women.

The specialized integrated courts established by Title V of
the Organic Act on Integrated Protection Measures against
Gender Violence (2004) in Spain and article 14 of the Maria
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da Penha Law (2006) in Brazil deal with all legal aspects
of cases regarding domestic violence, including divorce
and child custody proceedings and criminal proceedings.
By streamlining and centralizing court processes, such
integrated courts eliminate contradictory orders, improve
complainant/su